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VEMORANDUM OPI NI ON

COHEN, Judge: Respondent determ ned deficiencies of
$912,529 and $1, 184,115 in petitioner’s Federal incone taxes for
2001 and 2002, respectively, and additions to tax under sections
6651(a) (1) and (2) and 6654. After concessions, the issues for
deci sion are whether petitioner is liable for the additions to

tax, reduced to reflect the agreenent of the parties as to the
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correct deficiencies, and whether the Court should conduct a
trial to determ ne whether funds seized in a crimnal proceeding
shoul d be credited as paynents further reducing the additions to
t ax.

Al'l section references are to the Internal Revenue Code for
the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

A stipulation of settled issues filed Novenber 17, 2008,
resolved all issues relating to the deficiencies for 2001 and
2002. The renmaining issues were submtted fully stipul ated under
Rul e 122 on May 18, 2009. The stipulated facts are incorporated
in our findings by this reference. Petitioner resided in
I[I'linois at the time the petition was filed. He failed to file
tinmely returns for 2001 or 2002, failed to nake required
estimated tax paynents, and failed to pay the taxes due for
either year. Substitutes for return were prepared under section
6020(b) show ng taxes due.

Both stipulations identified the remaining dispute as
whet her petitioner is liable for the additions to tax. The Court
ordered sinultaneous briefs to be filed on or before July 17,
2009, and August 31, 2009. Several extensions of the tine for
filing those briefs were granted because of the pendency of

proceedings in a crimnal case in the District Court for the
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Northern District of Illinois, United States v. Vallone, No. 04-

CR-372 (the District Court case). The defendants in the D strict
Court case were convicted of, anong other things, mail and wre
fraud in connection wth their pronotion of the Aegis Business
Trust System (Aegis). Petitioner was a client of Aegis who
transferred noney in 2001 to of fshore bank accounts controlled by
t he defendants. The Governnent froze the offshore accounts in
March 2003, and, after the convictions in 2008, the D strict
Court ordered a forfeiture of the accounts.

Petitioner thereafter sought to intervene in that case to
claiman interest in the funds seized by the United States in
2003. The District Court held that petitioner had no standing to
chal l enge the forfeiture and was nerely an unsecured creditor of
the defendants. |In seeking extensions of the time to file briefs
inthis Court, petitioner repeatedly represented that he would
Iikely concede the remaining issues in this case if a notion
filed on July 24, 2009, in the District Court case under rule
59(e) of the Federal Rules of G vil Procedure, to alter or anend
the judgnent against him is denied. 1In his notion, petitioner
all eges that he did not becone aware that his funds were “gone”
until late 2005. As of the tinme that answering briefs were
finally filed in March 2010, the District Court had not acted on

t he noti on.
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Di scussi on

The stipulation of facts establishes that petitioner’s
returns were not filed tinely and that no estinmated tax paynments
were made. Certificates of substitute for return prepared under
section 6020(b) for 2001 and 2002 and a certified transcript of
petitioner’s account for 2000 show ng taxes due are in evidence.

See Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001); see also

Pat nbn v. Commi ssioner, T.C Meno. 2009-299. There is no

evidence in the record that petitioner had reasonabl e cause for
late filing or that an exception to the section 6654 addition to
tax for failure to pay estimted taxes applies, and petitioner

t hus cannot prevail on those issues. See Hi gbee v. Conm ssioner,

supra at 446. Moreover, petitioner’s briefs proposed findings of
fact unsupported by and contrary to the record and did not
address the nerits of the additions to tax. Thus he has conceded
t he absence of reasonable cause for the late filing of his
returns for the years in issue and the absence of an exception to
the section 6654 addition to tax.

Rel ying on two cases decided in collection contexts, Wight

v. Comm ssioner, 571 F.3d 215 (2d Gr. 2009), vacating and

remanding T.C. Menop. 2006-273, and Heichel v. Conm ssioner, T.C

Menmo. 2008-291, petitioner seeks to have this Court decide that
the seized funds should be applied to reduce his liabilities for

the deficiencies as of the date of the seizure and to reduce the
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additions to tax to reflect the deened paynents. He asserts
“that this case can no | onger be decided on the previous
stipulations entered (which still remain in effect) but the
interests of justice require a hearing wwth respect to credits
due to the Petitioner Dr. David Kindred for the seizure of his
funds.”

Respondent argues that this Court has no jurisdiction to
adj udi cate petitioner’s rights in the property forfeited in the
unrel ated crimnal case and, regardless of the outcone of the
District Court case, the funds would not be treated as a tax
paynment by petitioner as of the date the funds were seized. W
agree with respondent. 1In any event, we decline to reopen this
case to try an issue previously resol ved agai nst petitioner in
the District Court and apparently still under consideration by
t hat Court.

As has been said frequently and wi thout qualification, the
Tax Court is a court of limted jurisdiction, which may be
exercised only to the extent expressly authorized by Congress.

See, e.g., Geene-Thapedi v. Comm ssioner, 126 T.C. 1, 6 (2006).

In a deficiency case, such as this one, the issues are defined by
the statutory notice and the pleadings, here [imted to
deficiencies and additions to tax for 2001 and 2002. In

coll ection cases, such as G eene-Thapedi, Wight v. Commi ssi oner,

supra, and Heichel v. Conm ssioner, supra, the scope of our
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jurisdiction is defined by section 6330 and the notice of
determ nation
In a deficiency case, we may determ ne an over paynent under
certain limted circunstances. See sec. 6512(b). 1In collection
cases, whether a liability has been paid is a proper subject for

review. See Landry v. Comm ssioner, 116 T.C. 60, 62 (2001).

Petitioner here seeks to invoke the jurisdiction that m ght be
avai | abl e under section 6330 once collection efforts are
undertaken. None of the prerequisites for that jurisdiction are
satisfied, however. Thus, the collection cases petitioner relies
on do not justify a conclusion that we have jurisdiction in this
case to determne that seizure of funds held by third parties in
2003 and forfeited to the United States at a later tinme should be
credited to petitioner’s admtted liabilities for 2001 and 2002.
The District Court, which conducted a crimnal trial and
considered petitioner’s clains to the forfeited funds, rejected
petitioner’s clains. Petitioner is asking this Court to reach a
different result, which would require a full trial of his
relationship to the defendants in the District Court case. W
clearly have no jurisdiction over those defendants and coul d not
reasonably determ ne petitioner’s rights in accounts that the
def endants controlled and apparently clained to owmn. Petitioner

is, in essence, challenging the District Court’s order regarding
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the funds, the proper venue for which is the District Court. See

McCorkle v. Comm ssioner, 124 T.C. 56, 65-66 (2005).

Moreover, there is no nerit to petitioner’s clains for
credit against his tax liabilities in this factual context. Even
if petitioner’s pending nmotion in the District Court is granted
and that court finds that petitioner’s funds were seized by the
United States, petitioner would not be entitled to credit agai nst
his outstanding tax liabilities for 2001 and 2002 as of the date
of the seizure. Crimmnal forfeiture serves a different purpose
fromsatisfaction of inconme tax liabilities, and a taxpayer is
not entitled to deduct the seized funds or to offset them agai nst

his tax liabilities. See, e.g., lanniello v. Conm ssioner, 98

T.C. 165, 179-180 (1992); cf. Raulerson v. United States, 786

F.2d 1090, 1092 n.4 (11th Cr. 1986) (Governnent imune from suit
to force shift of funds fromone of its pockets to another).

As of the tine in |late 2005 that he all egedly becane aware
of the seizure, petitioner’s liability for the section 6651(a)(1)
and 6654 additions to tax had al ready accrued, and he had not
made any paynents toward his liabilities. The maxi mum penalty of
25 percent under section 6651(a)(2) accrued on the passage of 50
nmont hs of nonpaynent. The undisputed facts are that petitioner
did not file tinely returns or pay the now conceded defi ci encies
at the tine that paynents were due, and any future paynents of

those deficiencies, fromrecovery of seized funds or otherw se,
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w Il not serve to reduce the additions to tax that have al ready
accrued.

I n conclusion, petitioner has presented neither persuasive
reason nor authority for this Court to reopen the record and to
conduct an evidentiary hearing. He has abandoned any cogni zabl e
challenge to the additions to tax in issue, and they will be
sustained. To reflect the foregoing and the stipulation of

settl ed i ssues,

Deci sion will be entered

under Rul e 155.




